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FROST ». PLUMB. 537 

RECENT AMERICAN DECISIONS. 

Supreme Court of Errors of Connecticut. 
FREDERICK M. FROST v. LEROY PLUMB. 

The defendant hired a horse of the plaintiff on Sunday to go on that day to the 
town of S. He went several miles beyond, and while doing so caused the death 
of the horse by overdriving. Held, in an action of trover joined with case, that 
the plaintiff could recover, notwithstanding the statute prohibition of all secular 
business on Sunday. 

And it seems that he could equally recover for an injury to the horse by the 
wrongful act of the defendant, within the limits for which he was hired. 

The distinction is between wrongful acts which constitute a mere breach of the 
contract, requiring on the part of the plaintiff the proof of the contract as an 
essential part of his case, and wrongful acts that are independent of the contract 
and toward which the contract stands in a mere incidental relation. 

Case, and trover ; brought to the City Court of the city of Water- 
bury, and tried to the jury on the general issue. Verdict for de- 
fendant, and motion to the Superior Court for a new trial, for 
error in the charge of the court, which motion was reserved by the 
latter court for the advice of this court. The case is fully stated in 
the opinion. 

O'JVeil, with whom was Webster, in support of the motion. 

R. B. Munson, contri. 

Carpenter, J. — The defendant hired a horse of the plaintiff to 
drive from Waterbury to Southington on Sunday. Ho drove or 
permitted others to drive, the horse some ten miles beyond South- 
ington. The weather was excessively hot, and it is claimed that 
the extra distance, coupled with immoderate driving, caused the 
horse's death. This action, trover and case joined, is brought to 
recover the value of the horse. 

The court instructed the jury " that if the owner of a horse 
knowingly lets him on the Lord's Day, to be driven to a particular 
place, but not for any purpose of necessity or charity, and the hirer 
injures the horse by immoderate driving, in consequence of which 
he afterwards dies, the owner cannot maintain an action against 
the hirer for such injury, although it occurs while going to a dif- 
ferent place, and beyond the limits specified in the contract." The 
jury returned a verdict for the defendant, and the plaintiff moved 
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for a new trial. The Superior Court reserved the case for our 
advice. 

The court in its charge was governed by the case of Gregg v. 
Wyman, 4 Cush. 322. In Maine and New Hampshire the doc- 
trine of that case is repudiated, and the law is declared to be other- 
wise. Morton v. Gloster, 46 Maine 420 ; Woodman v. Hubbard, 
5 Foster, 67. In Whelden v. Chappel, 8 E. Isl. 230, the court 
followed Gregg v. Wyman. But in a late case, which has come 
to our knowledge since this case was decided, Hall v. Corcoran, 
107 Mass. 251, Gregg v. Wyman is expressly overruled. In 
that case the defendants hired a horse and sleigh on Sunday to 
drive from South Adams to North Adams for pleasure, the plain- 
tiff knowing the purpose for which the team was hired. After 
reaching North Adams they drove to Clarksbury, and on their re- 
turn the horse and sleigh were injured. The court held unani- 
mously, granting a new trial, that the defendants were liable. 
Mr. Justice Gray, in giving the opinion of the court, says : " It 
therefore appears to us to be clear, upon principle and authority, 
that an action of tort for the conversion of the horse by driving it 
beyond the place agreed in the illegal contract of letting and hir- 
ing, is not founded on that contract. And we think it is equally 
clear that that contract need not be shown by the plaintiff, and 
forms no part of his cause of action." Thus it will be seen that 
the law of Massachusetts on this subject is now in substantial har- 
mony with the law of Maine and New Hampshire. We think that 
the law of this state ought to be, and is, the same. The charge 
of the court therefore, that the defendant was not liable, although 
the injury occurred in going to a different place, and beyond the 
limits specified in the contract, was clearly erroneous. We under- 
stand the rule to be this : — the plaintiff cannot recover whenever 
it is necessary for him to prove, as a fart of his cause of action, 
his own illegal contract, or other illegal transaction ; but if he can 
show a complete cause of action without being obliged to prove his 
own illegal act, although such illegal act may incidentally appear, 
and may be important even as explanatory of other facts in the 
case, he may recover. It is sufficient if his cause of action is not 
essentially founded upon something which is illegal. If it is, what- 
ever may be the form of the action, he cannot recover. Apply 
that rule to this case. It was only necessary for the plaintiff to 
prove his own title to the property, and a conversion by the defend- 
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ant. The destruction of the horse was a conversion ; and proof 
that the injury which caused his death occurred while being driven 
without the consent of the owner, shows a complete cause of ac- 
tion without any reference to an illegal contact. 

The illegal letting may or may not appear. If it does, it sim- 
ply explains the defendant's possession, and proves that it was by 
the owner's permission, at least for a certain purpose. It may give 
the defendant an opportunity to injure the horse, but it does not 
cause the injury ; nor does it contribute to it in such a sense as to 
make the plaintiff a party to the wrongful act. If it does not ap- 
pear, before the defendant can avail himself of it as a defence, it 
becomes necessary for him to prove the illegal contract to which 
he was a party, and his own illegal conduct in travelling upon the 
Sabbath. But he can no more avail himself of that as a defence 
than the plaintiff can as a cause of action. Either party, whose 
success depends upon proving his own violation of law, must fail. 

As the charge to the jury was manifestly in conflict with these 
principles, the Superior Court must be advised to grant a new 
trial. 

Perhaps we might with propriety stop here. But there is 
another question involved in the case which may be important in 
another trial. It seems that the court excluded evidence of im- 
proper driving in going to, and beyond, the place specified in the 
contract. We have just seen that the defendant is clearly liable 
for the latter. It becomes an interesting inquiry how far he is 
liable for the former. 

In Way v. Foster, 1 Allen 408, it was held that the defendant 
in a similar case was not liable, on the ground that the immoderate 
driving was virtually a breach of his contract. In Welch v. Wes- 
son, 6 Gray 505, it was held that the plaintiff might recover for 
an injury done to his property, while he and the defendant were 
engaged in trotting horses for money contrary to statute. The 
distinction between the two cases seems to be, that in the former 
there was a bailment, and the misfeasance of the defendant was a 
breach of his duty as bailee ; while in the latter, the act of the de- 
fendant in running the plaintiff down was a wrongful act, independ- 
ent of any contract. It seems to us that the difference between 
the two cases is more apparent than real. No express contract 
was violated in either case. An implied contract therefore must 
be relied upon ; and there seems to be quite as much reason for 
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saying that the defendant in one case agreed to act fairly in the 
race, as that the defendant in the other agreed to drive the horse 
properly. Strictly speaking it was not a matter of actual agree- 
ment in either case. In each case the act of the defendant was a 
violation of a duty imposed by law ; in the one, a duty of universal 
obligation, to do his neighbor no wrong ; in the other, a specific 
duty imposed by the law of bailments. 

If the usual test, whether the plaintiff" can prove his cause of ac- 
tion without proving the unlawful agreement, be applied, are not 
the plaintiff's chances quite as good in the case of a bailment as in 
the other case ? In one case the plaintiff proves that the defendant 
wrongfully injured his horse while the parties were driving side by 
side ; in the other, the plaintiff proves that the defendant wrong- 
fully injured his horse while driving him by his consent. If the 
circumstances of the race are unimportant, so the nature and char- 
acter of the bailment are immaterial. In each case the tort, and 
not the contract, is the gist of the action. 

But a determination of the precise question decided in Way 
v. Foster is unnecessary in the present case. The immoderate 
driving during the bailment, of itself, or in connection with the 
improper driving after the bailment terminated, caused the death 
of the horse. There can bo no doubt that the general rule is that 
an action of trover will lie in such a case, and that the plaintiff in 
this case is entitled to recover, unless the letting the horse on Sun- 
day is a bar to a recovery. In each of two cases cited above, 
Woodman v. Hubbard, 5 Foster 67, and Hall v. Corcoran, 107 
Mass. 251, the wrongful act which resulted in the death of the 
horse occurred after the bailment had terminated ; but much of the 
reasoning of the court applies as well to a destruction during the 
bailment, sis to a destruction afterwards. In the latter case, the 
court carefully avoids overruling Way v. Foster, and suggests the 
only distinction by which the two cases can be reconciled, and that 
is the difference between an action of tort in the nature of an ac- 
tion of trover, and an action of tort for abusing the horse while 
driving to the place for which he was hired. 

On the whole we regard the cases cited above as authorities for 
holding that a party who hires and drives a horse upon the Sabbath, 
and, while so driving it, causes its death, either wilfully or negli- 
gently, is liable to the owner in an action of trover. We think 
also that the law thus stated can be fully vindicated upon principle 
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The plaintiff, in making a contract prohibited by law, exposed 
himself to all its legitimate consequences. He is not only liable 
to the penalty, but the law will refuse to aid him in enforcing it, 
or in recovering compensation for a breach of it, and will not allow 
him to recover in any action which essentially depends upon it. 
But it does not, in a case like this, deprive the owner of his gen- 
eral property in the horse, nor place him, or his property, outside of 
the protection of the law. Nor will it in any sense operate to jus- 
tify or excuse the other party in the commission of any wrongful 
act not contemplated by the agreement. Now it must be conceded 
that an action of trover is not founded upon a contract. None is 
referred to in the declaration, and none need be proved on the trial. 
All that the plaintiff is required to prove is title in himself, and a 
conversion by the defendant. In this case the title is not in 
dispute. And when the plaintiff proves that the defendant was 
driving his horse from Waterbury to Southington, and that while 
doing so he wilfully or negligently drove him in such a manner as 
to cause his death, is not his case fully proved ? It is quite im- 
material how the horse came to be in the defendant's possession. 
Whether lawfully or unlawfully is not of the slightest consequence. 
He may have found him in the highway ; he may have hired him 
of a stranger; he may have taken him from the plaintiff's stable, 
with or without leave, upon a week day, or upon the Sabbath ; it 
is all the same. The plaintiff is bound to offer no proof on the 
subject. If the defendant would derive any benefit from the illegal 
contract lie is the one to prove it ; and when he attempts to do so, 
he is met with the objection that he cannot avail himself of an 
illegal transaction in which he participated as a defence to the 
action. 

For these reasons we are of the opinion that it was competent 
for the plaintiff to prove the misconduct of the defendant both be- 
fore and after reaching Southington ; and that if either, or both, 
caused the death of the horse, the plaintiff is entitled to recover. 

A new trial is advised. 

In this opinion the other judges concurred. 

The ground of this decision seems hend that there is nothing so specially 

most unquestionable, and we trust the sacred in the time of the Lord's Dav, or 

time will soon come, when the courts Christian Sabbath, as it is popularly 

will be able, in all the states, to compre- called, as to require them to adopt con- 
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stractions of unusual strictness and seve- 
rity, in order to secure the observance 
of a kind of Jewish Sabbath upon that 
day. We ought not, perhaps, to object 
to the existence of such a feeling among 
the more rigorous adherents to the reli- 
gious doctrines of the Puritans, since 
that is about all which remains to assure 
us of the former existence of a more vi- 
gorous religious sentiment, in our coun- 
try, than now exists in any portion of it. 
But as this special zeal in favor of main- 
taining a close analogy to the observ- 
ance of the Jewish Sabbath, among 
Christians, confessedly arose from a mis- 
conception or perversion of the appro- 
priate character of the Lord's Day as 
practised from the earliest ages of the 
Church, we have never favored it. And 
possibly that feeling may have led us, 
in some cases, to adopt constructions too 
favorable towards the escape from the 
penalties of the Sunday laws : Adams v. 
Gay, 19 Vt. 358, where our views upon 
this question will be found more in de- 
tail than we should care to repeat here. 
The propositions maintained in that case 
have never failed to meet the appro- 
bation of the profession, so far as their 
justice and policy extended. But it has 
sometimes been doubted, whether they 
are all entirely consistent with the na- 
ture of our penal enactments to enforce 
the observance of Sunday, as a day of 
religious devotion. The opinion, in that 
case, is based largely upon the English 
cases, which have special reference, of 
course, to the spirit and intention of the 
English statute, which was, to compel 
persons to abstain from their ordinary 
secular pursuits, and rest, at least, on 
the Lord's Day. We supposed the Ver- 
mont statute based upon the same prin- 
ciple. It is certain that is so, in most 
of the statutes of the New England 
states. Upon that principle we attempt- 
ed, upon the authority of Bloxome v. 
Williams, 3 B. & C. 232, to maintain 



that the statute only rendered contracts 
made on Sunday illegal, so far as what 
was done upon Sunday towards their con- 
summation, and that if they were actu- 
ally and finally consummated upon some 
other day, they could not be avoided 
upon the ground of any general ille- 
gality attaching to all that was done 
upon Sunday towards laying the founda- 
tion or inception of any such contracts. 
Upon this ground we have maintained 
that all done upon Sunday, of the nature 
of secular business, is to be regarded as 
simply void and inoperative, the same 
as if it had never been done. But if at 
some after time sufficient passes between 
the parties to constitute in itself a valid 
contract, it is none the less binding be- 
cause the parties had done something 
else in regard to the same subject-mat- 
ter which the law would not recognise 
as valid. This would enable one who 
had sold his horse upon Sunday, for a 
given price, but received no pay, to re- 
claim the animal upon any other day, 
by demanding its restoration, or pay- 
ment of the price, and the refusal to re- 
store it might then be treated as a con- 
firmation of the contract, the same as if a 
note were executed upon a week-day for a 
consideration passing on Sunday : Lore- 
joy v. Whipple, 18 Vt. 379. But the 
extreme view of some of the cases, that 
if one lent or hired his horse upon Sun- 
day he could not recover even for the 
actual tort of the bailee, as in Gregg v.. 
Wyman, 6 Cush. 322, seems quite in the 
opposite extreme. The tendency now 
evidently is, to adopt a reasonable if not 
a mild construction of the penal laws, 
intended to secure the due observance of 
the Lord's Day, and we are satisfied the 
purpose will be most likely to be se- 
cured in this mode. There can be no 
question of the entire soundness of the 
decision in the principal case. 

I F. B. 



